TV Production and Finance Outline 2017

I. The Industry: Players and Roles
a. Networks
i. buyers/licensees/renters
ii. Big 4(ABC CBS FOX NBC) + cw
iii. Pay Cable (HBO, Showtime, Starz)
iv. SVOD (Hulu, Netflix, Amazon)
b. Studios
i. Sellers/ licensors
ii. WB, Sony, Universal, ABC, Fox, Paramount, Netflix, Hulu, Amazon, CBS, Lionsgate, ITV, Freemantle, Endemol Shine, Bunim Murray, Viacom
c. MPVD (multi-channel video programming distributor)
i. Spectrum, Uverse, Comcast, Directv, Dish
d. Free TV 
i. ABC, NBC etc. – ad supported.  (local affiliates, and owned and operated)
ii. By o and o ‘s usually fill time with talk shows
iii. Then access usually for reruns, game shows
iv. Then primetime fed by network, then also late night fed by network
e. Terms
i. Linear – as airs (as is) (non disruption of the signal)
ii. Non-linear – on demand/etc (disrupted in some form)
iii. FOD - Free on demand usually ad supported
iv. VOD – video on demand (more of a rental, like itunes, amazon, transaction based)
v. EST – electronic sell through – download to own
vi. SVOD - Subscription video on demand – subscription service, membership fee
vii. OTT – over the top – internet transmission – etc. 

II. License Fee Negotiations (between Studio and Network)
a. License fee negotiation – 1) $ 2) exclusivity 3) term 4) Stacking (whole season) v. rolling 5 (NOW BIG PART OF NEGOTIATION) (will take a premium) 
b. Term for most network shows (standard, 4- 4 ½ years) ½ if midseason show
c. Extended term – don’t have to renegotiate 
i. For Drama go to 7- 7 ½ , Comedy 8 – 8 ½ 
d. Network typically pays % of cost, usually 60/65%
e. Studio then has deficit financing. (losing money every episode made) until other revenue offsetting (back-end)
f. Back-end, Merch, syndication, SVOD, International also negotiated
g. Term 4-4 ½ year deal for term
h. First negotiation right and first refusal.  (for studio negotiating extension)
i. Ext term, drama 7, 7.5 ; comedy 8, 8.5
j. License fee  (typically btw 60 and 70% cost, studio deficit financing)
i. Pilot - 
ii. Series – typically 5% increases per year
k. Flat fee (in sense non auditable) can have overages covered, etc
i. Can come for breakage for excess. To agreed to amount.
l. For ext term, after y5, agree flat number per prior episode produced that covers the studios deficit. Gets made whole. Network buying extra years
m. Then negotiate and agree to new license fee based on actual production cost/
n. Then ratings bonus (rankins based on ratings, top X slots), based on prior year
o. Options – 12 typical order to series (13 including pilot for network, and possibly order back 9) – mid seasons start 13, can short order 6
i. Y2 – 22 ep order, onward. 
p. Digital
i. Stacking  (stack whole season) v. rolling 5 (5 at a time, roll forward)
ii. Either has to be FOD, or ASVOD (ad supported video on demand, AKA hulu+)
iii. Have to get carveout for hulu+ if want to put on hulu classic
iv. Pay additional premium for stacking rights

III. Development Cycle
a. Mid-summer – oct, pitches and script dev
b. Nov-dec – delivery
c. Jan-Apr – Pilot season
d. May – pilot screenings
e. Upfront presentation to advertisers
f. June-July advertisers make decisions
g. Now often buy cross platform ad slots (FOD, digital offerings, etc)

IV. Talent Deals
a. Btw studio and agents
b. FIRST- usually will make deal for casting director, usually non-exclusive (no material interference)
i. Bonuses- for keeping pilot cast for series, etc. 
ii. When narrowed down move to studio test (test options come into play)
c. Have $ negotiated and credit beforehand,
i. A lot of times casting director will have quotes (New laws coming into effect that will change quote system – CAN ONLY be offered past employment quote, cannot ask)
ii. Will have Guranteed (Fixed) compensation and Contingent 
1. Contingent– ratings bonus, royalties, residuals, back-end, series sales bonus (SSB)
a. Vests on a schedule
d. Test quote against budget (convo about if can save elsewhere, etc)
e. AFTER STUDIO TEST – go to network test
f. Before anyone reads for network, deal must be executed
g. Direct offer (no test) – (high stature only) – can be a bad scenario, deadline is table-read. Takes forever to get done (leverage shifts completely)
h. Loanout- Talent may have a loanout company (don’t have to pay withholding taxes)
i. If so have an Inducement Letter- if loanout dissolves, still tied to agreement
i. Pilot option date (may negotiate down)
i. Comedy usually 10 days services consecutive (ask for schedule form production)
ii. Usually 14 for single cam drama
iii. (2 nonconsecutive days for post) and then negotiated pro-rata
j. June 30 usually option date for normal TV cycle
i. Can extend for a payment to December
k. After that negotiate Guarantee (episodes)
i. People not in most episodes (fractional players), 
1. Negotiate “all episodes produced” , 7/13, or 10/13
l. Negative option, after initial order can terminate contract w/ no further obligation, lets you out in event of failure
m. Buy outs- foreign, advance against resids
n. Also buy out exclusivity (and commercial exclusivity) – overexposure issue if on too many programs or programs similar to yours
o. KNOW BATNA – best alternatives to a negotiated agreement

V. Profit Participation
a. [bookmark: _GoBack]STRUCTURE: Gross receipts – Distribution Fees and Costs – Production Costs
i. Then deduct Package fee before finding individual back end
ii. Be sure to check if Overhead is included or needs to be calculated
b. Back end types: 1) net profits 2) MAGR 3) AGR
c. All based on profits from exploitation of program
d. All contractual arrangement
e. Gross receipts – all sums actually received by or credit to production company from exploitation of series and ancillary and subsidiary rights, less security deposits, advances, other sums received but not yet earned or forfeited, and amounts received and thereafter refunded.
i. Merch, syndication, clips, theme park, dvd, foreign, svod, music, cable sale (domestic), format
ii. US network distribution fee not charged for initial network sale waived (in a clause). 
f.  1) dist fees 2) cost of distribution  (including some triggered residuals) 3) interest (interst only counts on production cost, so on prod cost-minus license fee, if covered in other areas doesn’t matter) 4) development and production costs (inclusive of overhead fee of 15%) (overall causing a red number)
i. Home Video – used to be very expensive to produce/etc. generally only INCLUDE in pot 20%, (80$ dist fee essentially)
ii. Used to be a double dip w/ 15% taken on top of it, now ceased. Will have a give, either all from 3rd party received go in and take into gross receipts, OR to extent used, will put into royalty into amount, put in 20%, don’t take distrib fee
iii. EST put into home video, put into VIDEO DEVICE
g. OPTIONS FOR BACK END CALCULATION FOR INDIVIDUAL:
i. Negotiating final percentage – X%, flat
ii. X reducible by all third parties to Y
1. REDUCABILITY CALCULATIONS:
a. Use all parties FLOOR to reduce others
i. EXAMPLE: 
1.  Director has 5% reducible to 2.5%
2. Producer 15% reducible to 5%
3. Actor 2%
4. Producer is reduced to 10.5% (calculated as 15% - 2.5% - 2%) (Director reduced to 2.5% by Actor and Producer)
h. Net profits worst definition for studio, BUT can afford to give away up to 50% as a studio (takes a while to kick in)
i. MAGR- capping tv dist fees, between 20 and 10%
i. Also, can negotiate overhead fee. Can go as low as 10%
ii. HIGH up can negotiate 10/10 or 12.5/12.5 definition (for the tv and overhead caps)
j. For MAGR DO NOT GIVE OUT MORE THAN 35% (all of these exclude package)
k. AGR – no distribution fees. 
i. Overhead also reduced, could be as low as 10%
ii. VERY RARE – DO NOT GIVE MORE THAN 25% - much bigger pot
l. Package (to agency)
i. 3/3/10 for full package (1.5/1.5/5 for half)
ii. 3% of license fee excludes breakage (part of production budget) don’t get package if doesn’t air
iii. Second 3% same # as above, but deferred and payable out of 50% of net profits
1. Show has to be hugely successful to collect (deferred and payable)
iv. 10% of backend, agency usually follows clients definition (if MAGR, or AGR, or whatever)
v. when studio calculates and profits AGENCY PAID FIRST, comes off the top as deduction before client (client bears 100% what is paid to agency)

VI. Guild Law
a. Guilds v Unions:
i. Unions below the line
ii. Guilds above the line
b. PGA is not a union since members not Employees under NLRA
c. Generally unions negotiate and enforce CBAs
d. DGA – election by convention (delegates) – SAG is direct
i. DGA – no locals, SAG has locals
e. Signatories – have to sign to agreement to have union picture, have to put whole amount in escrow, and P+H, into escrow, then 3 to 4 weeks scale , then assumption, guarantee, or cash to protect residuals (also get lien on picture)
f. Residuals
i. Price only for initial showing, then residuals for other windows, 
g. Unions and Agencies have Franchise agreements
h. labor exemption in antitrust for unions, members cant waive minimums
i. MAIN POINTS for CBA (collective bargaining agreements)
i. Jurisdiction
ii. Initial comp
iii. Credits
iv. Creative rights
v. Residuals
vi. P+H
vii. Financial assurances
viii. Grievance and arbitration
j. IATSE – gets cut of residuals for P+H (not directly to members)
k. Director and writer same amount, actors 3x

VII. Clearance
a. 1st Q: does this have CR protection? (fixed, original, creativity)
i. Public Domain – pre 1923
ii. If protected: Clear it, fair use
1. Factors: Purpose and character of use, nature of use, amount used and subs, effect on market
iii. Factors for proving: need 1)Evidence of copying and 2) Subs. Sim
b. If clearly costume, then need to license,
i. Can risk it if close /homemade?
c. Right of publicity
i. Putin painting? Ok for public figures? Not so much commercial sue in clip
ii. Do not include in ads/promos just to be safe
d. Right of privacy
i. Check if named after people you know/characters?
e. Trademark dilution? Office example. Style, dress. 
f. Defamation
i. Public statement,
ii. defamatory
iii. Of and concerning (ok to be inspired by actual events), viewer must be convinced all aspects true
iv. Objectively verifiable statement of fact
v. Causes injury
vi. Per se – prof. character or standing, unchaste, STD, crime of moral turpitude.
vii. Public figure – actual malice
viii. PRACTICE TIP: Mention actual event? So know clearly fictional
g. Product disparagement
i. Look at ad sales –  how effected
h. For names: In area of action… if at least 3 or more names in locale, ok to take risk. If 0, ask if at least 5 in nation.
i. GENERALLY: look for 1) names 2) music  (master and synch licenses necessary, master for recording, synch for composition AND public performance license (network will have most likely), OR composer agreement w/ work for hire 3) Pictures (background as well) 4) Magazines 5) products 6) lenthy references 7) logos / artwork 8) life story (use disclaimer)

VIII. Ratings
a. Tuned into show:  number per average minute. 
b. % of adults 18-49 /universe of whatever. Average for every min. 
i. from there can find out “impressions”
c. HUT – households using television (from those available to watch)
d. PUT - People using television 
e. How to finance through commercial ratings : 
i. C3 rating, average rating during commercial breaks within 3 days of initial broadcast (no broadcast time counted). 
f. On demand, cant fast forward… commercial load, not during original.
g. Same day: live, live + dvr up to 3am

IX. Immigration and minors
a. Minors
i. Work permit, minor needs permit to be employed
ii. Employer must have permit to emply minor
iii. Must have certified schoolteacher (if hit certain levels)
1. Under 16, schoolteacher must be there all the time
2. If over: none needed outside of schooltime
iv. Child- individual under 18 subject to compulsory education laws
v. Minor employment contracts
1. Court has jurisdiction (can send contract to court to affirm and SHOULD), or child may disaffirm contract
2. Set aside money 15%, of gross earnings into blocked trust account Koogan account - In CA (account must be in CA)
b. Visas
i. O1 – extraordinary achievement (usually nomination of some sort)
1. Need evidence of 3 of 6 factors
2. Longstanding working relationship to O1, continuity, services have to be unique and essential (must be tied to O-1)
ii. O2 – essential accompanying aliens, 
iii. If actor not going to qualify for O-1? Take some shots for continuity
iv. P1 – performing group
v. P2 – cultural exchange
vi. P3 – culturally unique performers
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